
 

CITY OF McALESTER, OK 

WRITTEN DISCUSSION TO RESIDENTS’ CONCERNS 

 

 
Transparency and accountability are core values which must be present to preserve public trust. 

Public officials, elected or appointed, have an obligation to adhere to these values to safeguard 

public assets. While it is understandable that some things require confidentiality, those matters are 

necessarily restricted by law. 

 

The information contained in this document is intended to provide reasoned responses to issues 

and concerns presented to the Office of the State Auditor & Inspector (SAI) by residents of the 

City of McAlester (City) regarding the operation and governance of the City. 

 

This document is not an audit report. No audit procedures which would be in accordance with 

generally accepted government auditing standards were conducted in the preparation of these 

responses.  

 

Financial records, other documentation and data were obtained, and interviews were conducted to 

provide information responsive to the concerns at hand. The responses contained in this document 

should not be considered as findings typically included in an audit report. This document is solely 

intended for informational purposes. 

 

Additionally, we are not attorneys. Any reference to state law or city code is used to illustrate a 

point or provide a response to a stated concern. No such reference should be construed as either a 

legal opinion or legal advice. 

 

 

1.  The City has proposed two Tax Increment Financing Districts (TIF) to invest 

local tax revenue to spur economic development and increase the local tax base 

for both the City and Pittsburg County. What are the advantages and/or 

disadvantages to this type of publicly funded incentive? 
 

RESPONSE: TIF Districts were created by the Oklahoma Legislature in 1992 following voters 

amending the State Constitution in 1990. Since that time, according to the Oklahoma Department 

of Commerce, communities in 17 (now 18 following passage of the McAlester/Pittsburg County 

TIF) of Oklahoma’s 77 counties have used this type of public funding to invest in establishing 

private commercial and industrial expansion to spur economic growth. 

 

Proponents argue the use of public funds are an investment to improve the local economy and to 

increase funding for education, public safety, and infrastructure improvement. 

 

Opponents take the position that this type of public/private partnership creates the opposite effect 

in that public funds that would otherwise fund local schools, city or county government operations, 

and public safety are instead used to offer risky incentives to private businesses leaving taxpayers 

on the hook, potentially, for decades. 
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In Oklahoma, when a TIF district is established, property and/or sales taxes are, in effect, frozen 

at current levels within the boundaries of the TIF to provide a baseline for funding public entities 

during the term of the TIF. Any increases in property and/or sales taxes that occur within the TIF, 

after the baseline has been established, are then used to fund the TIF District.  

 

This funding arrangement typically lasts from five to 25 years meaning the potential exists that 

while public revenues may increase elsewhere during the term of the TIF, any revenue growth 

within the TIF District that would otherwise fund public government operations could not be used 

to fund public safety or infrastructure improvements. Depending on the term of the TIF and the 

growth of public revenue, the loss of funding for city, school district(s), and/or county government 

could be substantial. 

 

It should be noted that the approval of any sales tax increase by residents during the term of the 

TIF would not be used, as stated in the ballot title, for those additional sales taxes collected within 

the boundaries of the TIF. Instead, the new sales tax collected within the TIF District would remain 

in the TIF (2009 OK AG 13). 

 

Cleveland County Commissioner Rod Cleveland recently noted that the impact of three TIF 

Districts on the City of Norman and Cleveland County are taking away millions of dollars from 

public budgets that would otherwise be available to fund education, city, and county services. 

 

The TIF District approved by the City of McAlester last week is demonstrably more reasonable 

and appears to be designed to both limit and lessen the financial burden and impact in the funding 

of local government, school districts, and county government operation. 

 

The Southside TIF District or “Highway TIF” has undergone considerable modification since 

first introduced. The original developer and investor, including the Choctaw Nation, have pulled 

out and a new developer with an unnamed investor is now in place. Similarly, the incentives have 

also changed. Additionally, the Highway TIF presents what appears to be a modified approach to 

its reliance on public funds that lessen the impact on local and county budgets over the duration of 

the TIF. 

 

Both the City and the County have approved a five-year, $5.5 million TIF District using 90 percent 

of all City and County sales tax generated by the TIF for development of the project. While the 

baseline funding of public entities would still be established at the time the TIF is created, the TIF 

Committee proposed, and the County concurred, 10 percent of any increase in sales tax revenue 

for those public entities would be retained as public funds. 

 

According to the City, the area of the proposed Highway TIF is an undeveloped, blighted area that 

currently generates no sales tax revenue and less than $20 in property taxes annually. The current 

financial contribution to public revenue is negligible which will result in a baseline that is similarly 

negligible. 

 

The McAlester Economic Development Authority (MEDA), of which the City is the beneficiary, 

is the primary entity with authority to incur project costs and sign Development Agreements. The 

City has retained the right to change the primary entity. As an Authority, the MEDA can incur debt 

and take risks for which the City is not permitted. 
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Unlike many TIF Districts in Oklahoma, the Highway TIF does not include the selling of municipal 

bonds to fund the public share of the project. Property taxes will not be used to fund the TIF. 

As stated in the City’s proposed TIF plan: 

 
The revenue source expected to finance Project Costs is the incremental increase in city 

and county sales tax revenue generated by development within the increment district 

established under this Project Plan. 

 

The developer provided the following revenue estimates to the TIF committee adhering to the five-

year term of the TIF. The “TIF Allocation” column reflects combined city/county sales tax 

funding. The column totals to $5.5 million over a five-year period. 
 

 
Projected Annual Sales 

 
5.0% Sales Tax 

 
TIF Capture (90%) 

 
TIF Allocation 

 
City Sales Tax 

 
County Sales Tax 

$25,200,000 $1,260,000 $1,134,000 $1,134,000 $88,200 $37,800 

$30,150,000 $1,507,500 $1,356,750 $1,356,750 $105,525 $45,225 

$37,800,000 $1,890,000 $1,701,000 $1,701,000 $132,300 $56,700 

$45,000,000 $2,250,000 $2,025,000 $1,308,250 $659,225 $282,525 

$45,000,000 $2,250,000 $2,025,000 $0 $1,575,000 $675,000 

According to the City, developer Burk Collins & Company, LLC’s site plan for the Shops at 

McAlester include anchor stores Hobby Lobby, Ulta Beauty, Ross, TJ Maxx, and Furniture Factory 

Outlet. 
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The TIF Committees for both the Highway TIF and the Downtown TIF are made up of 

representatives from each of the taxing entities located within the proposed TIF along with three 

at-large members chosen by members of the TIF Committees at its organizational meeting. 

 

The Highway TIF Committee members are: 

 

Mayor John Browne – City of McAlester 

Mark Jordan – McAlester Planning Commission 

Hope Trammell – Pittsburg County Clerk 

Ross Selman – Pittsburg County Commissioner (representing Pittsburg County Health Dept) 

Brian Lot – Frink Chambers School District 

Shelley Free – Kiamichi Technology District 

Michael Hull – McAlester Public Library 

Michael Echelle – At Large Member (Director of St. Francis Health Department) 

Sam Wampler – At Large Member (Owner of Freedom Ford of McAlester) 

Brent Cast – At Large Member (President of Bank N.A.) 

 

It is our understanding the Downtown TIF Committee has not met since 2017 although the City is 

reportedly hopeful the Committee will begin anew as the City revisits its effort, along with the 

many entrepreneurs in this part of town, to revitalize the downtown area with the assistance of a 

TIF. The goal, as stated by the City, is to assist property owners to renovate their buildings, bring 

those properties up to fire and safety code requirements, and establish a funding mechanism to 

improve streets and utilities in the downtown area. The Downtown TIF Committee and City Staff 

are still considering how this proposed TIF District would be funded. 

 

 

2.  Does the marital status of the City Chief Financial Officer (CFO) to the City 

Attorney constitute Nepotism? 
 

REPSONSE: The short answer is “no.” As defined in 11 O.S. § 8-106 Nepotism – Dual Office 

Holding: 

 
No elected or appointed official or other authority of the municipal government shall 

appoint or elect any person related by affinity or consanguinity within the third degree to 

any governing body member or to himself or, in the case of a plural authority, to any one 

of its members to any office or position of profit in the municipal government. The 

provisions of this section shall not prohibit an officer or employee already in the service of 

the municipality from continuing in such service or from promotion therein. A person may 

hold more than one office or position in a municipal government as the governing body 

may ordain. A member of the governing body shall not receive compensation for service 

in any municipal office or position other than his elected office. 

 

Nepotism does not apply to the marital status of the City Attorney and City CFO for a couple of 

reasons. As noted above, “an elected or appointed official” is prohibited from appointing any 

person related within the third degree to any office or position of profit in the municipal 

government. Neither the City CFO nor the City Attorney appointed the other. Their marital status 

is not relevant to the statutory definition of Nepotism and neither has authority over the other.  
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Secondly, the City Attorney is not a City employee. His ‘appointment’ is the result of a contract 

between the City and his law firm – a concern that will be addressed later in this written discussion. 

 

The concern, as stated in follow up communication with this office, is focused on the possibility 

that the City Attorney and City CFO might be able to conspire to receive compensation above and 

beyond what is provided by the City’s payment structure for its personnel, or contractually in the 

case of the City Attorney. The concern appears to be based solely on supposition without a factual 

foundation by which a reasonable conclusion may be defined and determined.  

 

While the possibility of such a conspiracy may exist, the City should determine the level of risk 

inherent from its City CFO being married to its City Attorney. The issue may be moot as Joe Ervin 

stepped down as the attorney representing the Ervin & Ervin Law Firm and his father Bill Ervin 

will now serve as City Attorney. 
 

 

3. Is the City broke? Are revenues declining? 
 

RESPONSE: As of June 30, 2018, the City ended Fiscal Year 2018 (FY18) with a positive balance 

in both its General Fund and the MPWA Fund. 
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While General Fund expenditures exceeded revenues by $692,268, the unaudited FY18 ending 

balance of $685,546 represents a decrease of only $38,874 from the FY17 ending balance. This is 

primarily due to Transfers In exceeding Transfers Out by $653,421. 

 

In its audit of the City’s FY17 Comprehensive Annual Financial Report, Shawnee-based 

accounting firm Finley & Cook noted:  

 
The City’s overall net position improved during the year ended June 30, 2017. Total net 

position increased by $4,207,008 with the City’s total government-wide assets and deferred 

outflows continuing to exceed its total liabilities and deferred inflows at June 30, 2017, by 

$28,069,390 which represents its total government-wide net position. 

 

Auditor’s also stated positively: 
 

For the year ended June 30, 2017, the General Fund reported actual budgetary basis 

amounts available for appropriations above final estimates by $346,779 or a 2.3% positive 

variance. General Fund actual expenditures were under final appropriations by $378,115 

or a 2.5% positive variance. 

 

The auditor did express several areas of concern regarding the City’s financial condition despite 

an FY17 increase in its net position of almost $6.6 million in governmental activities due to a net 

position decrease of almost $2.4 million in its business-type activities. 

 

The report pointed to the MPWA issuing bonded indebtedness “for the benefit of entities not 

included within the City’s primary government, primarily school system improvements and 

economic development activities.” The report went on to state, “Most of this debt is expected to 

be retired from future dedicated sales tax collections.” 

 

The City is like most public entities following changes in accounting standards requiring it to book 

its pension liabilities. As of June 30, 2017, the City’s pension liability was reported in the amounts 

of $13.8 million for governmental activities and $1.2 million for business-type activities. 

 

The audit report also included narratives on at least two areas of possible interest to residents: 
 

Pledge of Future Revenues 

 

Sales Tax and Utility Net Revenues Pledge - The City has pledged one and one-half cents 

(or 42.86%) of future sales tax revenues to repay $54,476,132 of Series 2002, 2003, 2011, 

2012, 2013, 2014 and 2015 Sales Tax and Utility System Bonds. Proceeds from the bonds 

provided financing for capital assets, economic development, and school related capital 

contributions. The 2003A, 2011 and 2015 bonds are payable solely from pledged sales tax 

revenues. The 2002, 2012, 2013 and 2014 bonds and the 1999 loan are payable from 

pledged sales tax revenues and further secured by net water, wastewater, and sanitation 

revenues. The bonds are payable anywhere from 2018 through 2034. The total principal 

and interest payable for the remainder of the life of these bonds is $75,864,094, which 

includes $17,560,000 of accreted bonds. Pledged sales taxes transferred in the current year 

were $5,811,931 and the net utility revenues were $2,313,382. Debt service payments of 

$5,751,903, excluding accreted interest, for the current fiscal year were 98.98% of the 

pledged and transferred sales taxes and 70.8% of both pledged and transferred sales taxes 

and net utility revenues. 
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Internal and Interfund Balances and Transfers 

 

The City continues to report an interfund receivable/payable in the original amount of 

$3,291,826 between the General Fund and the Capital Improvement Plan Fund (MPWA). 

This interfund receivable/payable is the result of questions raised in a forensic audit dealing 

with questioned transfers made in prior years from the MPWA to the General Fund. At the 

current time, the City has not developed a schedule of annual reimbursements to be made 

by the General Fund to the Capital Improvement Plan Fund (MPWA) until the interfund 

payable is deemed to be satisfied. The current balance of this interfund receivable/payable 

is $800,000. 

 

As the City noted in its CAFR, sales tax revenue is its largest revenue source and a key indicator 

of its economy. “With sales tax remaining consistent and use tax continually increasing, our 

economic outlook remains positive. Our local economy has demonstrated stability and strength.” 

 

The City also noted the it “has a strong foundation of employers that contribute to our economic 

success” and declared “McAlester’s economy is expanding and offering new business 

opportunities, as well as existing business expansion opportunities.” 

 

For FY19, the City has budgeted $14.8 million in expenditures from its General Fund. It projects 

an ending balance of just over $1 million. The MPWA anticipates its expenses will exceed its 

revenues by about $1.4 million, due in large part to a Transfer Out of $2.4 million. The MPWA is 

expected to conclude FY19 with a positive fund balance of $6.9 million. The City’s total 

appropriations among all funds totals $46.4 million with an ending balance of $33.9 million. The 

latter figure is about $3 million below its beginning year balance of $36.9 million. 
 

 

4. Most employees have not seen salary increases while a few have seen 

significant increases.  
 

REPONSE: This concern is related, in part, to the previous concern as to whether money is 

available to provide city personnel a pay raise. The concern/allegation is that most city employees 

have not seen a salary increase in years while the CFO and a few of her friends received secret, 

back room, high-dollar increases in compensation (June 2017) while the city claims to be broke. 

 

The City has established a multi-level, incremental system for non-uniform personnel related to 

compensation based on years of service, career progression and Cost of Living Adjustments 

(COLAs). Certain base salaries are established for each position within the City and include step-

raises in accordance with an individual’s tenure with the City, change in job duties, assumption of 

more responsibility, or training. 

 

There are at least 30 different non-uniform employee groups (not including part-time workers) 

based on job title, level of education, experience, and the skills required to perform the functions 

of these positions. The pay is commensurate with the position, job duties, tenure, education, skills 

and experience. The pay scale increases from the base starting salary up to 46 steps. 

 

 

 



8 

 

Except for part-time employees working primarily in nutrition, the lowest starting salary for a full-

time employee appears to be $12.693 per hour which became effective with the start of the new 

budget year on July 1, 2018 (lower entry level pay rates are included in the City’s employee group 

structure, but the information obtained only included one part-time assistant cook no longer 

employed with the City). The previous hourly rate for personnel starting employment in 2017 at 

the entry level rate of $11.181 per hour (Group 113) was automatically adjusted to the new rate of 

$12.693. Due to its turnover rate in Group 113, the City states it increased the entry level hour rate 

to that of Group 114. 

 

1
1

3
 

  GARDNER I 

  INMATE SUPERVISOR 

  MAINTENANCE WORKER I 

  RECYCLING SERVICE WORKER 

  ASSISTANT LAB TECH 

  LUBE MECHANIC 

1
1

4
 

  ANIMAL CONTROL OFFICER 

  LANDFILL ASSISTANT 

  CEMETERY WORKER 

  METER READER 

  STREET MAINTENANCE WORKER 

  UTILITY MAINTENANCE WORKER 

  CUSTOMER SERVICE CLERK I (Cashier) 

  GROUNDSKEEPER/EQUIPMENT OPERATOR 

  ROLLOFF DRIVER COORDINATOR 

  TRAFFIC CONTROL TECH CREW CHIEF 

  TRAFFIC CONTROL TECHNICIAN 

 

 

For example, the previous hourly rate/annual salary established in 2014 for job classes in Group 

113 had 40 step increases per classification group: 
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The new hourly rates/annual salary for all classification groups are extended out to 46 steps and 

represent a three percent (3%) increase for all personnel over previous hourly rates. Group 114 is 

below. 

 

As to whether City employees had ‘gone years without a pay raise’, the city provided information 

to support its position that step raises and COLAs were applied across its job classification groups. 

Four examples are provided below. Employee names were redacted. 
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A considerable number of comments were expressed at both the public meeting and in email and 

telephone communication with SAI that the current CFO and a few other empoyees received 

backroom, secret salary increases without approval of the City Council. We have been unable to 

substantiate this allegation based on our limited review. City Manager Pete Stasiak provided pay 

rate information for CFO Toni Ervin for the period of January 1, 2014 to December 31, 2017. 

 

Based on the information obtained from the City, the last raise received by the City CFO prior to 

January 2018 was on November 4, 2016. The CFO position is in job classification group 135. 

 

2014 Pay Rate – Class Group 135 

 

2018 Pay Rate – Class Group 135 

 



11 

 

While these various job classification rates provide step raises based on years of service, the 

Council has provided the City Manager a number of options, as noted previously, for employees 

to be compensated beyond their employment anniversary date step raise as stated in the job 

classification pay bands. Notably, promotion, assuming additional responsibilities, changing jobs 

and corresponding class groups, training, and other factors permit an employee to skip one or more 

steps in the pay band and establish a new hourly rate that still falls within the salary range for the 

job classification. 

 

Many of the concerns have stated that raises are given without Council approval. While this may 

be technically accurate, Council approval of each individual employment action is not required.  

 

The Council, by resolution, approves the job classifications and accompanying pay bands. The 

City Manager, as appointed by the Council, is responsible for the day-to-day operation of the City 

– this includes all personnel matters. The Council has authorized the City Manager to establish an 

individual’s hourly rate within the pay band that corresponds with a particular job code. 

 

By expanding the pay bands from 40 steps to 46 steps, the Council afforded the City Manager even 

greater latitude to determine, appraise, and reward the performance of each City employee. 

Employees undergo a performance review on or after their employment anniversary date. This is 

typically the time a step raise is approved.  

 

In the matter of the CFO, she was hired by the City Manager, her job performance is reviewed by 

the City Manager, and her salary is determined by the City Manager. In the past year, the City 

Manager was required to be away from his duties for an extended period of time. The CFO was 

designated by the City Manager and approved by the Council to serve in the role of Acting City 

Manager in his absence. The City met its statutory obligation in designating and approving the 

CFO to serve as Acting City Manager. Despite assuming additional responsibilities, no increase in 

compensation accompanied the CFO taking on these additional responsibilities. 

 

As noted previously, the job performance of City personnel is evaluated on or after the anniversary 

of his or her employment date. The CFO was hired September 20, 2010. Her 2017 evaluation was 

completed in December 2017 and she received a 3.03 percent, three-step increase in compensation. 

As with all other City personnel, the CFO received a three percent COLA when the new pay rates 

were approved by the Council effective July 1, 2018. 

Reviewing the various salary increases of personnel and the justifications for the increase beyond 

the annual step raise outlined in the compensation classification groups, we did not identify any 

secret raises awarded in June 2017 to the CFO or any other employee. 
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The chart serves to illustrate, and support points identified previously. Specifically, the chart shows 

that the Council has oversight and hires the City Manager. The City Manager has oversight and 

hires personnel in all City departments including Finance and the position of CFO. It is our 

understanding that while the Council created the position of Assistant City Manager, the position 

has never been filled and remains vacant. 

 

 

5. Is it legal for the city to refuse payment to fully vested employees at 

retirement? 
 

RESPONSE: This question has been the source of most of the concerns submitted to SAI. The 

position of the complainants is that the City failed to properly administer its retirement plan when 

changing from a Defined Benefit Plan to a Defined Contribution Plan. Complainants have 

repeatedly advanced the belief that the City violated a court order in a previous matter concerning 

a long-term city manager regarding retroactively withholding pension benefits and miscalculating 

benefits. Included in the concern is the loss of benefits to personnel who signed up for the BONUS 

Program or the Deferred Retirement Option Plan (DROP) Program. 
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In reviewing the civil legal case involving the former city manager against the City and his 

subsequent appeal of this case following his conviction on five federal counts of criminal 

embezzlement complaints, it does not appear these matters are relevant to the issue at hand with 

regard to the City’s authority to modify its retirement program.  

 

The legal record does not appear to support the complainant’s position that any retired personnel 

(other than the former city manager) lost any earned benefit through a retroactive act taken by the 

City or that the City is in contempt of a state Court of Civil Appeals ruling in the matter. 

 

It should be noted at the outset that copies of the initial 1995 Defined Benefit Pension Plan (Plan) 

and its various amendments in 1999, 2002, 2005, and 2013 are available for public inspection. The 

actuarial reports are available for public inspection. The annual contributions by the City to the 

previous Defined Benefit Plan are available for public inspection. The percentages of annual 

vesting prior to being fully vested in the Plan are available for public inspection. 

 

All documents identified in the previous paragraph were provided to SAI and were reviewed as 

part of this written discussion. Perhaps most notable is that the 1995 Retirement Plan clearly grants 

the City the authority to modify the plan at any time or to terminate the Plan entirely or in part: 

It is our understanding that, to retain long-term personnel beyond their individual retirement 

eligibility dates – namely reaching the age of 55 with 25 years of service with the City – the 

Council added two Amendments to the 1995 Plan by creating the BONUS program and the DROP 

program. Eligible personnel were given the option of remaining employed with the City by 

irrevocably selecting one of the two continued employment incentives. 

 

Employees choosing to participate in the BONUS program received a lump sum payment within 

three months of each anniversary date equal to 15% of what the employee would have received in 

retirement benefits had they chosen to retire on their retirement eligibility date. Although written 

into the City’s retirement plan, it appears to be compensation paid employees – as the name implies 

– in the form of an annual bonus. Funding for the BONUS program came from the City’s General 

Fund as does regular payroll. The BONUS payments stopped when the employee selecting to 

participate decides to retire from City service. 
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There appears to be a probable question as to the constitutionality of this program in that it 

obligates the City’s General Fund beyond a current fiscal year. If the program was unconstitutional 

in that it obligated funds from future fiscal years, terminating the program would have been 

required. If it was, in fact, constitutional in nature, the incentive program ended upon retirement 

or when the City invoked Section 10.1 or 10.2 to amend the Plan or terminate a portion of the Plan. 

 

The DROP program ended upon completion of the 24-month deferred retirement selection or when 

the City invoked Section 10.1 or 10.2 to amend the Plan or terminate a portion of the Plan. 

 

Based on our understanding of both Amendments to the Plan, we are unable to substantiate the 

concern that retirees or employees eligible to retire who joined either the BONUS or DROP 

programs were denied benefits upon retirement or retroactively denied benefits when the programs 

were terminated in 2013. 

 

Regarding the 2013 Amendments by the City to invoke Sections 10.1 and 10.2 to discontinue the 

Defined Benefit Plan and to freeze the Defined Benefit Plan on the effective date of the 

Amendments, it appears to be fully within the City’s authority to take such action. 

 

Employees fully invested in the Plan will and have received full retirement benefits as outlined in 

the Plan. Employees not fully vested at the time of the Plan’s termination and freeze are more 

likely impacted by this 2013 action in that they will receive only the corresponding percent of 

benefits for which they had qualified based on years of service and partial vesting in the Plan. 

 

It is our understanding the 1995 Plan had reached a point where it was no longer sustainable, and 

resources were not available to fully fund retirement benefits for future retirees. The City, 

arguably, took one of the limited actions available to reasonably and responsibly ensure current 

retirees and future retirees vested or partially vested in the Plan would receive the promised 

benefits afforded under the Plan. 

 

We are unable, in our limited review, to substantiate beyond what has already been stated that the 

City acted improperly in exercising its authority to terminate the Plan, the BONUS program, or 

the DROP program. 

 

We did note that the 2005 Amendment terminated portions of the Plan (First Amendment, 

9/28/1999) that appears to have only benefitted the former long-term city manager with whom the 

City was later involved in a civil action. Namely, the Fifth Amendment to the Plan terminated 

Sections 1.1(a) and 1.26 of the Plan. As noted in the Fact Sheet accompanying the Amendments: 
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While the former City Manager was successful in having any retroactive withholding of retirement 

benefits restored (absent any “buy-back” or other enhancements), the Court upheld the City’s 

calculation of the monthly benefit allowance and affirmed the trial court and jury decision in the 

civil action in which it awarded a multimillion-dollar verdict against the former city manager.  

 

 

6. Why isn’t the City Attorney an employee of the City instead of under contract 

with the City? The City Attorney files lawsuits without Council approval in an 

open session. 

 
RESPONSE: Article 4 of the City Code includes two paragraphs with regard to the position of 

City Attorney: 

 
Section 4.03. City Attorney. 

 

(a) Appointment. The City Attorney shall be appointed or removed only by a majority vote 

of the City Council, not including vacant positions within the City Council. The City 

Attorney shall be an attorney licensed to practice law in the State of Oklahoma. 

 

(b) Role. The City Attorney shall serve as chief legal advisor to the City Council, the City 

Manager and all City departments, divisions, and other organizational units, shall normally 

represent the City in all legal proceedings and shall perform any other duties prescribed by 

state law, by this Charter or by ordinance; provided, however, that in all proceedings under 

Section 3.02 of this Charter, the City Attorney shall represent only the City Council and 

not the City Manager, nor shall the City Attorney represent any entity with which the City 

contracts, any City employee or City Council member charged with or under investigation 

for a crime. 

 

The language in the Charter does not specify or imply that the City Attorney is an employee of the 

City in the general sense of the word. The language addresses the appointment of the City Attorney 

by the Council and the attorney’s role. It also makes it clear the City Attorney represents the 

Council and not the City Manager. 

 

The City has entered into two contracts with the Law Firm of Ervin & Ervin. The first agreement 

was approved on September 10, 2013. The second agreement was approved on February 22, 2016. 

Both agreements are available from the City under the Oklahoma Open Records Act (ORA). 

 

Under the terms of the agreement, the City states the following: 

 

1. Position. 
The City hereby employs, engages and hires the Firm to serve as and to perform the duties 

and responsibilities of City Attorney pursuant to the Charter of the City of McAlester and 

the general laws of the State of Oklahoma. Further, the Firm represents that its partners 

meet the professional requirements for the position of City Attorney as prescribed by law, 

and will maintain compliance with such requirements throughout the effective term of this 

agreement. 

 

Note the terminology that “The City employs, engages and hires the Firm.” Thus, the agreement 

is not with an individual attorney but the Firm who will provide legal services. The attorney 
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selected by the Firm was Joe Ervin (William J. Ervin, Jr.) who has served as the City Attorney 

until turning over the responsibility to his father Bill last week. 

 

Regarding the allegation of a lack of transparency in the legal work the Firm conducts on behalf 

of the City, our limited review does not substantiate this allegation. 

 

The Oklahoma Open Meeting Act (OMA) permits private communication in Executive Session 

between a public body and its legal representative. 

 

25 O.S. § 307(B)(4) states: 

 
4. Confidential communications between a public body and its attorney concerning a 

pending investigation, claim, or action if the public body, with the advice of its attorney, 

determines that disclosure will seriously impair the ability of the public body to process 

the claim or conduct a pending investigation, litigation, or proceeding in the public interest; 

 

Any public action directing the City Attorney, with regard to certain legal issues, such as 

authorizing the Attorney to enter into a settlement agreement or to initiate a lawsuit would require 

the Council to resume the Open Meeting and vote on such action in a public, transparent manner. 

Communication in Executive Session should not be generally assumed to be nefarious in nature 

or contrary to the public good nor does all communication in Executive Session require action 

when the public body resumes its meeting in open session. 

 

Absent a specific example of an alleged violation of the OMA in which Joe Ervin, acting as the 

City Attorney, initiated a lawsuit without Council approval or entered into a settlement agreement 

without Council approval is suspect as to the veracity of the allegation. 

 

 

7. The City doesn’t permit public input, discusses matters behind closed doors, 

and has ignored a letter submitted by residents without taking any action or 

putting the issue on an agenda. 
 

RESPONSE: The nature of these consolidated concerns primarily focuses on the OMA. While 

we concur, in part with regard to the letter, these concerns cannot be fully substantiated. 

 

Interestingly, the OMA does not require a public body to permit citizen or patron input during a 

public meeting. There is no requirement for an agenda to include an item for public input. 

 

It is our understanding the Council permits numerous opportunities for citizen input during its 

public meetings. As an example, the July 24, 2018, agenda has the following item immediately 

following the Roll Call and prior to consideration of the Consent Agenda. 
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We further understand that residents attending Council meetings are permitted to address specific 

agenda items at the time they are being considered and prior to Council action. 

 

If accurate, this public interaction between the City and residents goes above and beyond what is 

contemplated by the OMA. It appears the Council is making the effort to be transparent during its 

regular, special, and emergency meetings by considering resident input prior to acting on an 

agenda item. Consideration of resident input does not place an obligation on the Council to act in 

accordance with either the input proffered or with what might appear to be a majority opinion of 

residents in attendance, particularly since resident input at the meeting of a public body is not a 

requirement under the OMA. 

 

Also, worth noting is that the City puts the meeting’s Agenda Packet on its website for all residents 

to view the information being provided to the Council. 

 

Eight residents submitted a letter dated September 19, 2017, in which they demanded certain 

responses from the Council and Mayor on a number of issues. The letter does not appear to be an 

Open Records Request in accordance with 51 O.S. § 24A. 

 

Included in the letter are some concerns already addressed and additional concerns yet to be 

addressed. The residents asked the Council and Mayor for responses to raises given to the CFO 

and others, whether the city was broke, the possible improper use of restricted sales tax funds, 

municipal operations, storm drainage fees, personnel, retirement, purportedly exorbitant legal fees, 

and the lack of new industry/employers and limited economic development. 

 

To date, the Council, Mayor, and City have chosen not to respond to the letter’s demand for action 

and answers. The silence on the part of City officials has deepened the divide between local 

governance and the citizens group at the core of the concerns presented to SAI. The group has 

expected the matter to be placed on a Council agenda for answers to be provided during a public 

meeting. The group is purportedly of the opinion the issues in the letter were discussed privately, 

behind closed doors, and the matter dropped without deference to the residents who signed the 

five-page letter. 

 

The letter, its content, and the apparent angst on the part of residents is mentioned here to explain 

that the City, its Mayor, and Council members are under no statutory or charter obligation to 

respond to the letter. Whether that is the best course of action is not a role for SAI to consider in 

this written communication. 

 

At the heart of most of the complaints we receive from residents of Oklahoma communities is the 

result of townspeople forming the opinion that local officials “are going to do what they want to 

do” without regard for the law or their responsibility to the people they serve. 

 

While that is clearly the opinion expressed by numerous residents who make up the group of 

complainants, we have been unable to substantiate that the City is primarily the source of this 

unease. The City and its elected officials are undoubtedly the focus of the indignation expressed 

by the complainants and the City may be at least partially at fault either through poor initial 

communication or possibly reticent replies to subsequent inquiries. The complainants also bear 

some responsibility for their growing resentment – possibly by misunderstanding or 
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misinterpreting the City’s Charter, relevant state statutes, the state constitution, and previous 

unrelated lawsuits. 

 

 

8. Failure to comply with the Oklahoma Open Records Act (ORA) 
 

REPSONSE: Complainants argue the City has not been responsive to Open Records Request 

(ORR), have taken too long to provide records responsive to requests, or have claimed no records 

responsive to a request exist. 

 

Following the Town Hall meeting in October 2017, we requested figures from the City regarding 

the number of ORR received in FY16 and FY17. At that time, the city charged for copies in 

accordance with 51 O.S. § 24A.5(4). The City reports the following in requests and fees for FY16 

and FY17 

 
FY 2015/2016 information is as follows: 

Total number of requests:  87 

Total amount collected:  $1,780 

FY 2016/2017 information is as follows: 

Total number of requests:  132 

Total amount collected:  $2,619.05 
 

The City reportedly did not charge a search fee for requests despite some of the requests including 

hundreds if not thousands of pages of documents. 

 

In 2017, the City purchased software which improved its ability to more quickly respond to the 

ORR in a timelier fashion. The software permitted quick redaction of information not subject to 

the ORA. In addition, the City made documents responsive to an ORR available in PDF format 

and ceased charging residents for copies of documents. 

 

This appears to show the City takes its compliance with the ORA seriously and demonstrates 

initiative on its part to improve its response time while decreasing a resident’s wait time. 

 

It should be noted the ORA requires public bodies to maintain certain records and to make those 

records available upon request. The ORA does not necessitate public bodies to produce records 

not previously required to be maintained to respond to an ORR. In other words, if a document 

doesn’t exist, the City has no obligation to create a document responsive to a request. 

 

Based on our limited review of the City’s response to ORRs, we are unable to substantiate any 

concern alleging unresponsiveness of a grievous nature. The larger the request, the longer it takes 

staff to stop their regular duties to respond to an ORR. The City appears to be making an effort to 

be responsive and transparent in complying with the ORA. 

 

 

9. Can a City Councilman also serve on the Hospital Board in conflict with the 

City Charter and State Law? 
 

RESPONSE: The short answer is “yes” as it does not appear to conflict with the City Charter or 

the dual office holding statute.  
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It is not uncommon for Council members to also serve as Trustees of public trusts and authorities 

for which a public body is the beneficiary. The City is the beneficiary of the Regional Health 

Center Authority. The Trustees of the Authority are not paid for their service. A conflict does not 

appear to exist, and it is not an issue of dual office holding. 

 

We would also note that the entire City Council serves as Trustees of the McAlester Airport 

Authority, the McAlester Public Works Authority, the McAlester Retirement Trust Authority, and 

the McAlester Economic Development Authority. The City is the beneficiary of all the Authorities 

named in this paragraph and no Conflict of Interest exists in Council members serving as Trustees. 

 

 

10. Can a Council Member who is a Realtor benefit from the sale of property 

to the City of which he is the listed agent? 
 

RESPONSE: Surprisingly, yes, if the fact pattern is that which is suggested in the question. A 

Council member may, theoretically, benefit from selling property to the City for which he is the 

listing agent so long as the Council member takes no part in discussion of the agenda item and 

abstains from voting on the agenda item. 

 

It is our understanding, however, that the fact pattern contained in the question is not what occurred 

in the City. The Council member in question was reportedly not a member of Council at the time 

the City initiated the purchase of property for which he was the listing agent. When he was 

subsequently elected to the Council, instead of abstaining from the discussion and vote to purchase 

the property, the Council member instead reportedly chose to fully divest himself from the real 

estate transaction and received no financial benefit as a member of the Council from the sale of 

the property. 

 

While the scenario encapsulated in the question might give one pause as to the ethical nature of 

City Official financially benefitting while in public office, the reality of the Councilman’s action 

suggests the Council member took a position to completely avoid even the appearance of 

impropriety or malfeasance. 

 

 

11. A Council Member’s son is a partner with a law firm with which the City 

does business. How is this not unethical conduct and a conflict of interest? 
 

RESPONSE: As noted at the initial Town Hall meeting, the City had engaged the services of 

McAfee & Taft (Firm) prior to the Council Member in question being elected to the Council. While 

this may be an accurate statement, it doesn’t fully respond to the concern voiced by numerous 

complainants that somehow this Council Member’s son is benefiting financially by his father’s 

public service. 

 

To more fully respond, we first looked at the statute governing prohibited conduct and proprietary 

interest. 
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11 O.S. § 8-113(A) states: 

 

A. Except as otherwise provided by this section, no municipal officer or employee, or 

any business in which the officer, employee, or spouse of the officer or employee has a 

proprietary interest, shall engage in: 

1. Selling, buying, or leasing property, real or personal, to or from the municipality; 

2. Contracting with the municipality; or 

3. Buying or bartering for or otherwise engaging in any manner in the acquisition of any 

bonds, warrants, or other evidence of indebtedness of the municipality. 

 

 

11 O.S. § 8-113 (F) states: 

 

F. For purposes of this section, “proprietary interest” means ownership of more than 
twenty-five percent (25%) of the business or of the stock therein or any percentage which 
constitutes a controlling interest but shall not include any interest held by a blind trust. 

   

Conflicts of interest exist when a person or entity can derive personal benefit from actions or 

decisions made in their official capacity. Conflicts of interest, even if just in appearance, have the 

potential to undermine the impartiality of officials conducting their fiduciary duties, leading to 

preferential treatment in transactions conducted, or the potential misuse of public funds. 

 

Based on a simple reading of these statute, the Council Member in question does not have a conflict 

of interest stemming from the City contracting with a Firm at which his son is a partner. The statute 

specifically mentions the spouse of a municipal officer. It makes no mention of a municipal 

officer’s children. 

 

The Nepotism statute quoted earlier is also not applicable to this concern as the Council Member’s 

son neither conducts legal work for the City nor is he compensated directly by the City.  

 

It is our understanding that the attorney assigned to conduct legal work on behalf of the City in 

conjunction with its contract with the Firm has been doing labor law-related work for the City for 

decades – both as a partner with the Firm and previously before his law firm merged with the Firm 

currently contracting with the City. 

 

We are unable to substantiate the veracity of the allegation the Council Member’s son is personally 

benefitting from his Firm’s contract with the City as his work on behalf of the Firm does not appear 

to be in conflict with the Council Member’s public service – even if the Council Member 

continually votes to retain the services of this specific Firm. 

 

Even though any financial benefit to the Councilman’s son resulting from his Firm’s contract with 

the City is likely negligible, it is always advisable to avoid even the appearance of a conflict of 

interest. We recommend the Councilman consider abstaining from participating in the discussion 

and vote regarding retention of the Firm’s services to remove even the appearance of a conflict of 

interest – even in the absence of any apparent quid pro quo. 
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12. The assessment of a Stormwater fee imposed on residents and businesses is 

illegal and should have gone to a vote of the people. 

 
RESPONSE: It would appear, based on our limited review, that the City has the statutory authority 

to impose a Stormwater fee as part of its overall infrastructure plan. 

 

11 O.S. 36-407 – Additional Improvements on Widened Streets – Surface Waters, etc. – 

Assessment states: 

 
The governing body may grade, pave, macadamize, chat, gravel, and install necessary 
manholes, catch basins, inlets, drainage pipe and sewers with necessary connections 
therefor, for the purpose of adequately disposing of the surface water falling upon any 
street, alley, boulevard, park or public square which is being improved pursuant to this 
subarticle. In proceeding with such work of improvement, the governing body may 
contract therefor, levy and collect special assessments, and provide for the issuance and 
payment of bonds, or tax bills, to pay for the improvements, in accordance with the 
provisions of existing law or charter. The area benefited by reason of the construction of 
the improvements shall be those lots, pieces and parcels of land abutting and adjacent to 
the improvement, as described in the written statement of the engineer as benefiting by 
reason of acquiring, opening, extending, widening or straightening the street, alley, 
boulevard, avenue, park or public square, and as confirmed by the governing body. 
Protests and assessments shall be made in the manner provided in Sections 11- 36-403 
through 11- 36-406 of this title. 

 

The City established the Stormwater Quality Management Division within its Department of 

Public Works, in part, to comply with federal mandates and in assuming its responsibility to 

prevent flooding from occurring within the City. 

 

As stated on the City’s website: 

 
Flood damage prevention has been a responsibility of the City of McAlester since the 
Oklahoma State Legislature required local governmental units to adopt regulations 
designed to minimize flood losses. The City of McAlester’s participation in the National 
Flood Insurance Program (NFIP) gives the City regulatory jurisdiction over flood hazard 
areas of the City to promote public health, safety, and general welfare. This is 
accomplished by minimizing public and private losses due to flood conditions in specific 
areas identified in the Flood Insurance Rate Map (FIRM) which is provided by the Federal 
Emergency Management Agency (FEMA). 

 

To pay for infrastructure improvements to accommodate stormwater runoff, the City established a 

Stormwater Utility fee schedule. 

 

It is our understanding the City developed its Stormwater Management Program over a period of 

three years that included commissioning a study, public meetings, and other efforts to identify 

those areas at risk during times of heavy rain, flash flooding, and excessive water runoff.  
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In enacting the fee, the City initially chose to assess for the full amount of $4. After hearing from 

its business community and others, the City reversed its initial action and instead implemented an 

incremental fee assessment beginning at $2 per residential property and $2 per square foot of 

impenetrable service area for business and commercial property. 

 

The establishment of the Stormwater Quality Management Division, the Stormwater Advisory 

Committee, and a fee to pay for infrastructure improvements does not appear to require approval 

by voters. The establishment of such a fee to manage stormwater runoff and avoid costs associated 

with flooding – for both the City, residents, and business owners is common in municipalities 

across the state. 

 

 

CONCLUSION: 

 

The written discussion presented here addresses the primary concerns expressed by residents at 

the original Town Hall meeting and subsequently by email and telephone communication. While 

this document does not respond to all concerns presented, we believe it does address those concerns 

that appear to be of most significance to the various complainants. 

 

SAI would like to thank City staff in their cooperation in providing documentation, information, 

responses to other inquiries, and their assistance in more fully understanding the intricacies of 

operation specific and unique to this local government entity.  

 

SAI would also like to thank the residents of this community for their interest in the operation of 

their local government and for taking the time to attend the initial Town Hall meeting and 

continuing to communicate their concerns in the months that followed. 
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We approached this written discussion with the same professional skepticism as we would have 

had this been an actual audit. Although audit procedures were not applied in this effort, the process 

is similar in nature to that of an investigative audit. While clearly narrower in scope and process 

than a Special Audit, the line of inquiry and review of relevant documents and other information 

is not dissimilar.  

 

Professional audit standards require a dispassionate review of the issues at hand to identify facts 

and disregard those areas for which full support cannot be obtained. To maintain our Independence 

and the integrity of the work product, an audit never begins with a predetermined outcome. We go 

where the facts lead. This same mindset and standard of professionalism was applied in the 

research and drafting of this document. 

 

It is apparent that many of the concerns alleging violation(s) of law would be better served by 

adjudicating such issues in civil proceedings. This is an observation and not necessarily a 

recommendation. 

 

The option of a Special Audit remains open to both the City and residents and we offer no opinion 

as to whether this is a path to follow. We fully appreciate that the information provided here may 

be viewed as deficient by some anticipating different responses to the concerns expressed. While 

we stand fully behind this document, we will not postulate as to whether a Special Audit would 

produce a different outcome. To do so would impair our independence and give the appearance of 

a predetermined outcome. 


